IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRANDI ALEXANDER : GAVIL ACTI ON

VS.
NO 98- CV-4103
UNI TED STATES OF AMERI CA

DECI SI ON
JOYNER, J. February , 2001

Plaintiff, Brandi Al exander, commenced this civil action
agai nst the defendant United States to recover nonetary danmages
for the personal injuries which she sustained in an autonobile
acci dent which occurred on May 23, 1995. This matter was heard
non-jury before the undersigned on May 30, 31 and June 1, 2000
and, pursuant to Fed.R Cv.P. 52, we now nake the follow ng
findings of fact and concl usions of |aw

Fi ndi ngs of Fact

1. On May 23, 1995, Plaintiff was the front seat
passenger in an autonobile traveling westbound and stopped for
traffic in the right lane on Route 22 in Bethl ehem Townshi p,

Nor t hanpt on County, Pennsylvani a when the vehicle in which she
was riding was struck in the rear by a vehicle owned by the
United States Postal Service and then being operated by its

enpl oyee, Melvin Lebo. At the tinme of the inpact, M. Lebo' s
vehicle was traveling at 50-55 mles per hour and it struck the
plaintiff’s vehicle with such force as to spin it around some 180

degrees and force it into the north bermof the roadway. (N T.



Vol . |, pp. 14-16, 18; Defendant’s Exhibit 60).

2. The Governnent defendant has stipulated to liability
inthis case. (N.T. Vol. I, 6).
3. As a result of this collision, Plaintiff suffered

injuries to the top of her head, shoul der, neck and chest. She
was taken to the Miuhl enberg Hospital Center Energency Room where
x-rays of her cervical spine and skull were negative for
fracture. She was di agnosed as having suffered an acute cervical
strain and released. (N T. Vol. I, 18-19; Pl's Exhibit 5).

4. Once hone, Plaintiff continued to experience pain in
her neck, shoul der and chest and began experiencing pain in her
| ow back. On May 25, 1995, she consulted Em| J. Dilorio, MD.,
an orthopedic surgeon with Coordinated Health Systens in
Bet hl ehem PA, who di agnosed her as havi ng sustai ned acute | unbar
and thoracic strain, cervical whiplash and | eft shoul der
contusion, referred her to physical therapy with Coordi nated
Heal th Systens, and directed that she undergo an EM5G which
subsequent|ly proved negative. (N T. Vol. I, 20; Pl’'s Exhibit 6;
Em| Dilorio Dep., 7-8).

5. On May 25, 1995, Plaintiff began physical therapy at
the Coordinated Health Systens. She thereafter received therapy
for the next five years, receiving heat treatnents, range of
notion, stretching and strengtheni ng exerci ses and hydrot herapy.?

(N.T. Vol. I, 20-22; Pl's Exhibit 8).

' Plaintiff received physical therapy some three tines per
week, although her therapy was periodically interrupted by her
frequent hospitalizations for abdom nal pain.
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6. In June, 1995, Dr. Dilorio and her physical
t herapi st, Gary Schoenberger, referred her to Paul Duffy, D.C.,
of the Coordinated Health Systens Chiropractic Departnent for
chiropractic treatnments and mani pul ati ons. Upon exam nation of
the plaintiff, Dr. Duffy determ ned that she had sustained a
cervical strain and sprain and sacroiliac strain and she thus
began chiropractic treatments with himthree tinmes weekly. (Pl’'s
Exhibit 7; Defendant’s Exhibit 17; N.T. Vol. |, 26).

7. Al t hough Plaintiff’s neck and shoul der pain were
resol ved by late sumer, 1995, she continued to be plagued by
| ow back pain. In addition to receiving physical therapy
treatnments for sone five years, she received chiropractic
mani pul ati ons twi ce weekly until October, 1995 and once weekly
thereafter until July, 1997 when Dr. Duffy discharged her to a
fitness program (Pl's Exhibits 7, 8 and 9; Defendant’s Exhibit
17; Dilorio Deposition, 8-10).

8. Plaintiff continued to see Dr. Dilorio on a regqular,
once-a-nonth basis at |east until March, 2000. Although an MR
in January, 1996, was normal, Dr. Dilorio s exam nations would
periodically reveal evidence of a pelvic obliquity and leg | ength
di screpancy and nuscl e spasns and he therefore diagnosed
Plaintiff as having sacroiliac joint dysfunction and chronic
mechani cal | ow back pain. |In Septenber, 1998, he referred her to
Nat han Schwartz, M D. a Coordi nated Health Systens’ Pain
Managenent specialist. (Defendant’s Exhibit 16).

9. Plaintiff was exam ned for the first tine by Dr.

Schwartz on Septenber 25, 1998. Follow ng that exam nation, Dr.



Schwartz determined that Plaintiff had “chronic post-traumatic

| umbar zygapophyseal (facet joint) dysfunction, facet joint pain
syndrome and a chronic nyofascial painful conplaint syndrone for
whi ch he recommended di agnostic and therapeutic |unbar injection
of cortical steroids in order to decrease the inflamatory
conponent of her post-traumatic joint dysfunction. (N T. Vol. |
27-28; Defendant’s Exhibit 19; Plaintiff’'s Exhibit 10; Schwartz
Deposition, 17).

10. On Septenber 29, 1998, Plaintiff received her first
facet joint injection at the L3-4, L4-5 and L5-S1 | evels, under
anesthesia. A second injection was perfornmed on Cctober 13,
1998. Although Plaintiff had imedi ate and al nost conpl ete
relief of her pain, the relief was tenporary. |n January, 1999,
Dr. Schwartz began treating Ms. Al exander by periodically
perform ng radi o frequency abl ations of the facet nerve, a
procedure by which a long spinal needle with an electrical device
at its tipis inserted into the affected areas and used to cook
and destroy the nerve. Although these treatnents also afford
tenporary pain relief, the relief is of |onger duration (6-8
nmont hs) than that provided by the facet injections. Plaintiff
has received a total of six such radio frequency ablations to
date. (Schwartz Deposition, 20-29).

11. The use of facet joint injections as a diagnostic
tool and of radio frequency ablations as a treatnent for |unbar
pain is controversial because there is a significant placebo
effect that follows both types of treatnments. (Spell man

Deposition, 61, 63-64, 86-90).



12. Bet ween May 23, 1995 and June 1, 1999, Plaintiff was
hospitalized some 14 tinmes and had an additional nine energency
roomvisits for abdom nal pain, cranping, diarrhea and vonmting
with no determ ned cause. Throughout all of these
hospitalizations, and despite her testinony that her back pain
was “unbear abl e” when she was hospitalized because of “having to
be in the bed,” Plaintiff only conpl ai ned of back pain on two
occasions and included her autonobile accident of May 23, 1995
and her back problens on only one occasi on when asked by hospital
personnel about her past nedical history. (N T. Vol. I, 29-30,
52-54; Defendant’s Exhibits 30-55, 61).

13. Until she began treating with Dr. Schwart z,

Plaintiff never requested any nedication to alleviate her |ow
back pain. She has never been hospitalized for her back pain or
her back injuries. (N.T. Vol. |, 45-48).

14. At present, Plaintiff continues to experience
epi sodes of | ow back pain which vary in severity and it is
possi ble that she will continue to have intermttent back pain
for an indetermnate period of tinme in the future. She is unable
to lift nore than 10 pounds and no |onger participates in many of
the activities that she did before the accident such as aerobics,
tennis and bi ke riding, although there is no evidence that she
has di scontinued these activities on the orders of her doctors.
(N.T. Vol. I, 31-33; Dilorio Deposition, 15-16; Defendant’s
Exhibit 17.) Nevertheless, Plaintiff has been able to take
numer ous vacations since the May 23, 1995 accident, including two

trips to Canada by car, and trips to Las Vegas, Aruba, Turks and



Caicos by air. (NT. Vol. I, 39-41).

15. Plaintiff’s |l ow back pain is the result of the
injuries which she sustained in the May 23, 1995 acci dent.
(Dilorio Deposition, 17-18). She is not a candidate for surgery,
as her condition is not generally treated surgically.
(Plaintiff's Exhibit 32).

16. Several of Plaintiff’s treating physicians and at
| east one psychiatrist have suspected that she suffers from
Munchausen’ s Syndronme with respect to her abdom nal conpl aints.
Munchausen’s Syndronme is a Factitious Disorder in which physical
or psychol ogi cal synptons are intentionally produced in order to
assune the sick role. Factitious Disorders are distinguished
fromacts of malingering in that while malingering also involves

the intentional production of synptons, there is an obviously

recogni zabl e goal, i.e., to get noney, to be excused from schoo
or work, etc. (Defendant’s Exhibit 25; N.T. Vol. I, 80-94).
17. Plaintiff has not exhibited any signs that she

suffers froma factitious disorder with respect to the injuries
whi ch she sustained in the accident of May 23, 1995; however, she
has exaggerated the synptons and pain which she suffered as a
result of this accident. (N T. Vol. |1, 94).

Di scussi on

Plaintiff brought this suit pursuant to the Federal Tort
Claims Act, 28 U S.C. 81346, which states, in relevant part:

(b) Subj ect to the provisions of chapter 171 of this
title, the district courts, together with the United States
District Court for the District of the Canal Zone and the
District Court of the Virgin Islands, shall have excl usive
jurisdiction of civil actions on clains against the United
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States, for noney damages, accruing on and after January 1,
1945, for injury or |loss of property, or personal injury or
deat h caused by the negligent or wongful act or om ssion of
any enpl oyee of the Governnment while acting within the scope

of his office or enploynent, under circunstances where the
United States, if a private person, would be liable to the
claimant in accordance with the |aw of the place where the
act or om ssion occurred.

Wth respect to tort clains as to which the United States
has wai ved its sovereign imunity, the FTCA requires the court to
apply the substantive |aw of the place where the event occurred.

Castro v. United States, 34 F.3d 106, 110 (2" Cir. 1994);

Daugherty v. United States, 427 F.Supp. 222, 224 (WD. Pa. 1977).

Addi tional ly, under 82674 of the Federal Tort Cains Act, 28
US C, the United States is liable to the sane extent as an
individual in simlar circunstances, except that the United
States is not |iable for prejudgnent interest or punitive
damages. As under 81346, the | aw of the place where the

negl i gence occurred governs; hence state |law controls both

as to liability and danages. Bankert by Bankert v. U.S., 937
F. Supp. 1169, 1180 (D. Md. 1996), citing, inter alia, United
States v. Muniz, 374 U S. 150, 153, 83 S.Ct. 1850, 1852-53, 10
L. Ed. 2d 805 (1963).

It is axiomatic that under Pennsylvania |aw, a cause of
action for negligence requires a show ng of a duty, a breach of
that duty, a causal relationship between the breach and the
resulting injury and actual loss. Canpo v. St. Luke's Hospital,
755 A.2d 20, 23-24 (Pa.Super. 2000);. See Also: Gardner by
Gardner v. Consolidated Rail Corp., 524 Pa. 445, 454-455, 573

A. 2d 1016, 1020 (1990). In this case, of course, negligence has



been established as the governnment has stipulated to liability.
Hence, we turn to the issue of damages.

Cenerally, victins are entitled to be conpensated for al
of their | osses caused by negligence of another. Nudel man v.

G lbride, 436 Pa. Super. 44, 51-52, 647 A 2d 233 (1994). Under

Pennsyl vania law, "[t]he object of a trespass action involving
personal injuries, where the plaintiff has proved his case, is to
conpensate himfor what he has Iost as a result of the
defendant's negligence. The loss of well-being is as nmuch a

| oss as an anputation. The inability to enjoy what one has
heretof ore keenly appreciated is a pain which can be equated wth

the infliction of a positive harm™ Lebesco v. Southeastern

Pennsyl vani a Transportation Authority, 251 Pa. Super. 415, 424,
380 A 2d 848, 852 (1977) quoting Corcoran v. MNeal, 400 Pa. 14,
23, 161 A 2d 367, 373 (1960) Thus, when a tort-feasor's

negl i gence dimnishes the plaintiff's well-being, the plaintiff

may recover for that loss. [|d. See Also: WIlinger v. Mercy

Catholic Medical Center, 241 Pa. Super. 456, 362 A 2d 280 (1976).

However, not every injury results in conpensabl e pain.

Nudel man v. G lbride, supra., citing Boggavarapu v. Ponist, 518

Pa. 162, 166-67, 542 A 2d 516, 518 (1988) and Hawl ey v. Donahoo,
416 Pa. Super. 469, 470-71, 611 A 2d 311, 312 (1992). There are

injuries to which human experience teaches there is acconpanyi ng

pai n. Boggavarapu, 518 Pa. at 162, 542 A 2d at 518. Those

injuries are obvious in the nost ordinary sense: the broken bone,
the stretched nmuscle, twi st of skeletal system injury to a

nerve, organ, or their function, and all the consequences of any



injury traceable by nedical science and conmobn experience as
sources of pain and suffering. [d. However, the factfinder,
havi ng seen and heard the plaintiff, her doctors, and other

W tnesses is "not required to accept everything or anything the
plaintiff and her doctor [or other w tnesses] said, even if their
testi nony was uncontradicted,” nor are they conpelled to find
pain where there was no objective injury. Nudelnman, 436 Pa. at

52, quoting Bronchak v. Rebman, 263 Pa. Super. 136, 140-41, 397

A 2d 438, 440 (1979); Boggavarapu, 542 A 2d at 519.

In this case and despite the negative results of the X-
Rays, MRl and EM5 we find that Ms. Al exander did sustain
injuries to her neck, shoulder and | ower back in the May 23, 1995
acci dent which caused her to suffer varying degrees of pain over
the last five years and which has caused her to curtail many of
t he physical activities in which she periodically engaged before
the accident. Fortunately for the plaintiff, her neck and
shoul der problens resolved within a few nonths of the accident
date, although she continued to suffer and still does suffer from
intermttent | ow back pain of varying degrees of severity. Wile
we believe that Plaintiff’'s painis worse at sone tines than at
others, we also find that Plaintiff has exaggerated the extent of
her disconfort as evidenced by her hospital and coll ege records
and vacation history. Accordingly, we believe that an award of
$50, 000. 00 is appropriate to conpensate Ms. Al exander for her
i njuries.

Concl usi ons of Law

1. This Court has jurisdiction over the subject matter
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and the parties to this action pursuant to 28 U S.C. 81346(b).

2. Defendant is liable to the plaintiff for the injuries
whi ch she sustained as a result of the accident of May 23, 1995
wi th postal worker Melvin Lebo’ s vehicle.

3. Judgrent in the anmpbunt of $50,000.00 is properly
entered in favor of the plaintiff and against the defendant as
conpensation for the personal injuries which Plaintiff suffered
in the May 23, 1995 acci dent.

An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRANDI ALEXANDER : GAVIL ACTI ON

VS.
NO 98- CV-4103
UNI TED STATES OF AMERI CA

ORDER

AND NOW this day of February, 2001, follow ng non-
jury trial and for the reasons set forth in the preceding
Decision, it is hereby ORDERED and DECREED that Judgnent is
entered in favor of the Plaintiff, Brandi Al exander and agai nst
t he Defendant, United States of America in the anount of

$50, 000. 00.

BY THE COURT:

J. CURTIS JOYNER, J.



